TITLE 710. OKLAHOMA TAX COMMISSION
CHAPTER 1. ADMINISTRATIVE OPERATIONS

RULEMAKING ACTION:

Notice of proposed PERMANENT rulemaking.
PROPOSED RULES:

Subchapter 3. Public Policy

Part 3. Taxpayer ldentification

710:1-3-6 [AMENDED]

Part 11. Public Records

710:1-3-73 [AMENDED]

Subchapter 5. Practice and Procedure

Part 3. Description of Administrative Review and Hearings

710:1-5-10 [AMENDED]

Part 5. Administrative Proceedings Related to Tax Protests

710:1-5-27 [AMENDED]

710:1-5-37 [AMENDED]

710:1-5-38 [AMENDED]

SUMMARY:

Section 710:1-3-6 has been amended to clarify policy regarding the use of other identifying
numbers for taxpayers and to provide for the use of only the last 4 digits of a taxpayer's social
security number on returns, applications, and forms required to be filed with the Oklahoma Tax
Commission.

Section 710:1-3-73 has been amended to clarify policy regarding the location of letter rulings
made available for inspection by the public.

Section 710:1-5-10 has been amended to clarify tax protest procedures.

Section 710:1-5-27 has been amended to clarify policy regarding the representation of taxpayers
in administrative proceedings by enrolled agents.

Section 710:1-5-37 has been amended to reflect the current procedure of the Administrative Law
Judge's office that oral hearings are recorded by electronic media.

Section 710:1-5-38 has been amended to clarify policy regarding motions for summary
disposition in administrative hearings.

AUTHORITY:

68 O.S. § 203; Oklahoma Tax Commission
COMMENT PERIOD:

Persons wishing to make written submissions may do so by 4:30 p.m., February 17, 2009, to the
Oklahoma Tax Commission, Tax Policy and Research Division, 2501 North Lincoln Boulevard,
Oklahoma City, Oklahoma 73194. Those wishing to make oral comments at the public hearing
should request placement on the docket well in advance of the hearing date, by calling Pat
McDonald at (405) 521-3133.

PUBLIC HEARING:

A public hearing will be held to provide an additional means by which suggestions may be
offered on the content of the proposed rules. Time, Date and Place of the hearing are as follows:
February 18, 2009, 9:00 a.m. in the 4™ floor hearing room at the Oklahoma Tax Commission, 2501
Lincoln Blvd., Oklahoma City, Oklahoma. In order to facilitate entry into the building, those
wishing to appear should contact Pat McDonald at (405) 521-3133 at least 24 hours prior to the
hearing date to complete their visitor pre-registration. Entry to the M.C. Connors’ building must
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be made through the doors located on the east side of the building. In order to gain access to the
4™ floor hearing room, attendees must register at the information desk in the lobby by presenting
a driver license or other photo identification. A name badge and floor access card will be issued
once registration is completed.

Time limitations may be imposed on oral presentations to ensure that all persons who have filed
written requests for placement on the docket will have an opportunity to speak.

REQUEST FOR COMMENTS FROM BUSINESS ENTITIES:

Although nothing in this rulemaking action is expected to adversely impact small business,
the Oklahoma Tax Commission (OTC) requests that business entities affected by these rules
provide the OTC, within the comment period, in dollar amounts, if possible, information on any
increase in direct costs, such as fees, and indirect costs, such as those associated with reporting,
recordkeeping, equipment, construction, labor, professional services, revenue loss, or other costs
expected to be incurred by a particular entity due to compliance with the proposed Rules.
COPIES OF PROPOSED RULES:

Interested persons may inspect proposed rules at the offices of the Oklahoma Tax
Commission, Tax Policy Division, 5th floor, M. C. Connors Building, 2501 North Lincoln
Boulevard, Oklahoma City, Oklahoma. Copies of proposed rules may be viewed online at
www.oktax.state.ok.us or obtained without charge from the Oklahoma Tax Commission, Tax
Policy and Research Division, 2501 North Lincoln Boulevard, Oklahoma City, Oklahoma
73194,

RULE IMPACT STATEMENT:

A Rule Impact Statement will be prepared and will be available for review from and after
January 30, 2009, from the same source listed above for obtaining copies of proposed rules.
CONTACT PERSON:

Lisa R. Haws, Agency Liaison. Phone: 405-521-3133; FAX: 405-522-0063; Email:
Ihaws@oktax.state.ok.us



CHAPTER 1. ADMINISTRATIVE OPERATIONS
SUBCHAPTER 3. PUBLIC POLICY
PART 3. TAXPAYER IDENTIFICATION

710:1-3-6. Use of Federal Employer Identification Numbers, Social Security Numbers and
other identification numbers mandatory

(a) All returns, applications, and forms required to be filed with the Oklahoma Tax Commission
(Commission) in the administration of this State's tax laws shall bear the Federal Employer's
Identification Number(s), ef the Social Security Account Number,_ the Taxpayer
Identification Number, and/ or other government issued identification number {erbeth} of the
person, firm, or corporation filing the item and of all persons required by law or agency rule to
be named or listed. If more than one number has been issued to the person, firm, or corporation,
then all numbers will be required.

(b) The requirement to provide the Social Security Account Number, the Taxpayer
Identification Number, or other government issued identification number of corporate officers
required on the Franchise Tax Return and corporate officers and members, who are natural
persons, of limited liability companies required on the Business Registration Application can be
satisfied by providing only the last four digits of the applicable number in the format 0000-00-
1234,

PART 11. PUBLIC RECORDS

710:1-3-73.  Opinions and letter rulings

(@ Opinions not issued by the Commission. An *opinion™ is a formal document, generally
prepared by legal counsel, expressing conclusions that interpret or apply the law to a set of assumed
facts. As so defined, the Oklahoma Tax Commission does not issue Opinions. However, legal
counsel may prepare such a document to advise the Commission or a taxing Division within the
Commission.

(b) ""Opinion™ defined. Thus, an "opinion," with respect to the Oklahoma Tax Commission,
means a written communication embodying formal legal advice, upon which the Commission may
base, in whole or in part, administrative decisions, decisions in individual tax proceedings, or
prospective policy decisions. Opinions, being advisory to the Commission, do not constitute
authority by any party for challenging any matter pending before the Commission.

(c) Opinion may impact policy, rulemaking. To the degree that a policy of Commission, based
upon such a legal opinion, impacts broad segments of taxpayers and is to be given future effect by
the Commission, such policy may be promulgated as a Rule of the Commission.

(d) Awvailability of opinions. Such opinions as may be made available to the public, pursuant to
the provisions of Section 302(A)(4) of Title 75, as further defined and limited by the terms of
Section 24A.1, et seq. of Title 51, will be limited to those which are, or will be embodied in policy
of the Commission.

(e) ""Letter ruling" described. Tax Policy and Research Division and the Office of the General
Counsel draft and issue letter rulings, which are informal written statements of policy or treatment
of specific fact situations under Oklahoma tax law. Such a letter ruling may generally be relied
upon only by the taxpayer to whom it is issued, provided that all facts have been accurately and
completely stated, and that there has been no change in applicable law.

(f) Requests for letter rulings. Requests by individuals or groups of taxpayers for letter rulings
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will be honored by the Commission, at its discretion, and in consideration of the time and resources
available to respond to such requests. Requests for letter rulings should be made to the Tax Policy
and Research Division, Oklahoma Tax Commission, 2501 N. Lincoln, Oklahoma City, OK 73194.
(g) Letter ruling may initiate rulemaking. To the degree that a letter ruling impacts broad
segments of taxpayers and is to be given future effect by the Commission, such letter ruling may
become the basis for a Rule of the Commission.

(h) Awvailability of letter rulings. Letter rulings may be viewed at the Fax-Pelicy-and-Research
Divisionlocated-on-the-Fifth-Floor-of Taxpayer Assistance Division at the M. C. Connors Building,
2501 North Lincoln Boulevard, Oklahoma City, Oklahoma, during normal business hours.

SUBCHAPTER 5. PRACTICE AND PROCEDURE
PART 3. DESCRIPTION OF ADMINISTRATIVE REVIEW AND HEARINGS

710:1-5-10. Tax protests and claims for refund
(@ A protest may be described as a formal, written challenge to a proposed tax assessment or to
the denial of a claim for refund of taxes paid. The statutory requirements for perfecting a protest or
claim for refund are governed, generally, by the provisions of the Uniform Tax Procedure Code (68
0O.S. 88 201 et seq.), except in the areas of Income Tax (Article 23 of Title 68 of the Oklahoma
Statutes) and Estate Tax (Article 8 of Title 68 of the Oklahoma Statutes) which have additional, and
in some instances, superseding, statutory requirements.
(b)  There are several routes available, both formal and informal, to a taxpayer in objecting to an
assessment. Prior to the filing of a protest, the issues may be resolved by further discussion with the
assessing tax division. Challenged assessments or audits may be amended or adjusted by the tax
Division involved, upon reasoned grounds and adequate documentation. Should issues remain
unresolved after consulting with the assessing division, the taxpayer may file written protest with
the taxing division. A protest must be "timely filed." That is, it must be filed on, or before, the
statutory time provided for filing protests, to insure that the protestant-taxpayer preserves his legal
rights to a full hearing of the matter and a route for appeal if the disposition of the protest is not
resolved in his favor. In the absence of a formal written extension of time within which to file a
protest, proposed assessments which are not protested within the time prescribed by statute
are considered final. Any finally assessed tax in such a case which is paid to or collected by the
Tax Commission is not subject to a claim for refund or hearing thereon, to the extent provided in 68
0.S. § 227(f). Thus, a taxpayer who receives a notice of proposed assessment of tax from the Tax
Commission should not assume that it can be challenged later by way of a claim for refund, if a
protest of the proposed assessment is not timely filed and the proposed assessment then becomes
final. However, a taxpayer who fails to file a timely protest may, within one (1) year of the date the
assessment becomes final, request the Tax Commission to adjust or abate the assessment pursuant
to 68 O.S. §8 221(e) and the provisions of Part 7 of this Subchapter.
() The following is a brief description of a typical protest that would take place within the
framework of the Oklahoma Tax Commission administrative proceedings process.
(1) Initially, an audit is conducted by one of the various taxing Divisions of the Oklahoma Tax
Commission pursuant to 68 O.S. § 221(a). Thereafter, a proposed assessment is issued to the
taxpayer. If, in fact, the taxpayer disagrees with the proposed assessment, a protest may be filed,
generally within sixty (60) days of the date of the assessment, pursuant to the provisions of 68
0.S. § 221(c).
(2) Except for the initial filing of a protest, which may be made with the taxing division, with
the Office of the General Counsel, or with the office of the Administrative Law Judges, the
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office of the Administrative Law Judges serves as the "Court Clerk™ for the administrative
hearing process. The Administrative Law Judges are appointed by the Commissioners of the
Oklahoma Tax Commission and act independently of the taxing Divisions and the Office of the
General Counsel.

(3) Once a protest is received by the taxing Division, the Division will generally review the
proposed assessment to determine whether further adjustments are appropriate. Additional
discussion between the taxpayer and the Division may be requested in this regard. If issues still
remain unresolved at the conclusion of this process, the protest is forwarded to the
Administrative Law Judges' Office, where the protest is docketed and a Pre-Hearing Conference
is scheduled between the taxpayer, the General Counsel's Office attorney who represents the
taxing Division and an Administrative Law Judge.

(4) At this time, a case may be resolved through discussion and negotiation with the staff
attorney and the protest or claim is formally withdrawn from the docket, at the request of the
parties. This informal resolution may be described as either a withdrawn assessment or a
withdrawn protest, depending upon the manner in which the issues were resolved.

(5) Generally, the manner in which a case is to be submitted is decided by the parties at the
Pre-Hearing Conference. Other matters decided at this conference are the legal issues of the case
and the manner of evidence or witnesses (or both) to be presented at any hearing. WWhen-a

are urged to respond to letters; appear or make alternate arrangements at scheduled pre-hearing
conferences and hearings; file required briefs or position letters in a timely fashion; and in all
respects pursue their legal rights diligently.

(6) Following the Pre-Hearing Conference, and assuming the case is not resolved, it is set for
hearing. The Administrative Law Judge will preside at the hearing, wherein testimony and
exhibits are received and a record is made. After consideration of the merits, the Administrative
Law Judge will issue Findings, Conclusions and Recommendations.

(7) Following the issuance of the Findings by the Administrative Law Judge, the
Commissioners may either adopt the Finding, or modify it, in part, or in whole. If the taxpayer
has requested an en banc hearing, the Commission may grant it at this time. Once the Order of
the Commission is issued, the Taxpayer has thirty (30) days within which to file an appeal with
the Oklahoma Supreme Court.

(8) Detailed procedural rules governing a tax protest may be found in 710:1-5-21 through
710:1-5-48, which set out rules of Practice and Procedure before the Commission.

PART 5. ADMINISTRATIVE PROCEEDINGS RELATED TO TAXPROTESTS

710:1-5-27.  Representation and participation in administrative proceedings
(@) Representation. In an administrative proceeding the taxpayer may represent himself at any
stage of the proceeding or may be represented by:

(1) anattorney;

(2) an accountant;

(3) anenrolled agent; or

(4) arepresentative who has been approved by the Commission to represent the taxpayer.

(b) Proper showing may be required. If a taxpayer wants to be represented by someone other
than himself, an attorney, er an accountant, or an enrolled agent, the Administrative Law Judge may
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require that such person, before being recognized as a representative of the taxpayer, make a proper
showing that he or she is of good character and in good repute and possessed with necessary
qualifications to enable the representative to render such services to the taxpayer. Upon such
showing by the representative, the Administrative Law Judge will certify the representative.

(c) Proof of authority. Any person representing a taxpayer in any matter may be required at any
time to show written proof, in a form satisfactory to the Commission, of his or her authority to
represent such taxpayer in that matter.

(d) Confidentiality of proceedings; participation of others. Proceedings are not open to the
public unless confidentiality has been waived by the taxpayer or his representative. Any person
who is not a party, not employed by a party, or not called as a witness, must obtain the permission
of the Administrative Law Judge before observing or participating during any stage of the
proceeding. Under provisions of Title 68 O.S. § 205, the taxpayer has the right to enforce the
confidentiality of the proceedings.

710:1-5-37. Transcript of oral hearings; request for certified court reporter

Testimony offered under oath, comments of counsel and the Administrative Law Judge, offers of
documentary evidence and rulings made during the course of an oral hearing shall be recorded en
tape by electronic media which can be transcribed by the Administrative Law Judge's Office. A
copy of the transcript of the hearing will be furnished to any party to the proceeding upon written
request to the Administrative Law Judge and payment of a reasonable fee established by the Tax
Commission. Upon request to the Administrative Law Judge by either party, the hearing will be
recorded and transcribed by a certified court reporter. If a certified court reporter is requested,
necessary arrangements for the presence of a reporter at a hearing, the cost thereof, and cost of
transcribing will be borne by the requesting party who must furnish the Administrative Law Judge's
Office with an original and the attorney for the Commission with a copy, of such transcript.

710:1-5-38. Submission of case on briefs or on motion for summary disposition
(a) When a taxpayer in an administrative proceeding does not request an oral hearing, or the
parties agree that an oral hearing is not needed, the Administrative Law Judge will base the
Findings, Conclusions and Recommendations on the position letters and briefs submitted by the
parties. The Administrative Law Judge will mail notice of a date certain for each party to submit
a position letter or brief setting out therein the statement of facts, issues to be determined,
contentions and statutory and case law relied upon to support his contentions. The
Administrative Law Judge may schedule a conference between the parties if it is deemed
necessary to clarify the positions of the parties.
(b) A party may file a motion for summary disposition on any or all issues on the ground that
there is no substantial controversy as to any material fact. The procedures for such motion are as
follows:
(1) The motion for summary disposition shall be accompanied by a concise written
statement of the material facts as to which the movant contends no genuine issue exists and
a statement of argument and authority demonstrating that summary disposition of any or all
issues should be granted. The moving party shall verify the facts to which such party
contends no genuine controversy exists with affidavits and evidentiary material attached to
the statement of material facts.
(2) If the protest has been set for hearing, the motion shall be served at least twenty (20)
days before the hearing date unless an applicable scheduling order issued by the
Administrative Law Judge establishes an earlier deadline. The motion shall be served on all
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parties and filed with the Office of the Administrative Law Judge.

(3) Any party opposing summary disposition of issues shall file with the Administrative
Law Judge within fifteen (15) days after service of the motion a concise written statement of
the material facts as to which a genuine issue exists and the reasons for denying the motion.
The adverse party shall attach to the statement evidentiary material justifying the opposition
to the motion, but may incorporate by reference material attached to the papers of the
moving party. All material facts set forth in the statement of the movant which are
supported by acceptable evidentiary material shall be deemed admitted for the purpose of
summary disposition unless specifically controverted by the statement of the adverse party
which is supported by acceptable evidentiary material.

(4) The affidavits that are filed by either party shall be made on personal knowledge, shall
show that the affiant is competent to testify as to the matters stated therein, and shall set
forth matters that would be admissible in evidence at a hearing. A party challenging the
admissibility of any evidentiary material submitted by another party may raise the issue
expressly by written objection or motion to strike such material.

(5) If the taxpayer has requested a hearing, the Administrative Law Judge will issue a
notice to the parties scheduling the motion for a hearing limited to oral argument. If the
taxpayer has not requested a hearing, the Administrative Law Judge will rule on the motion
based on the submission of the parties, including the motion, opposition to the motion, and
attachments thereto.

(6) If the Administrative Law Judge finds that there is no substantial controversy as to the
material facts and that one of the parties is entitled to a decision in its favor as a matter of
law, the Judge will grant summary disposition by issuing Findings, Conclusions, and
Recommendations. If a motion for summary disposition is denied, the Administrative Law
Judge will issue an order denying such motion.

(7) _If the Administrative Law Judge finds that there is no substantial controversy as to
certain facts or issues, the Judge may grant partial summary disposition by issuing an order
which specifies the facts or issues which are not in controversy and directing that the action
proceed for a determination of the remaining facts or issues. If a hearing of factual issues is
required, evidentiary rulings in the context of the summary procedure shall be treated as
rulings in limine. Any ruling on partial summary disposition shall be incorporated into the
Findings, Conclusions, and Recommendations issued at the conclusion of the proceedings
before the Administrative Law Judge.




