TITLE 710. OKLAHOMA TAX COMMISSION
CHAPTER 90. WITHHOLDING

RULEMAKING ACTION:

Notice of proposed PERMANENT rulemaking.
PROPOSED RULES:

Subchapter 3. Returns and Payments

710:90-3-11 [AMENDED]
SUMMARY:

Section 710:90-3-11 has been amended to reflect recent internal changes within the Tax
Commission. The duties and responsibilities of the Audit Division have been transferred to the
Compliance Division.

AUTHORITY:

Oklahoma Tax Commission; 68 O.S. § 203
COMMENT PERIOD:

Persons wishing to make written submissions may do so by 4:30 p.m., February 11, 2008, to the
Oklahoma Tax Commission, Tax Policy and Research Division, 2501 North Lincoln Boulevard,
Oklahoma City, Oklahoma 73194. Those wishing to make oral comments at the public hearing
should request placement on the docket well in advance of the hearing date, by calling Pat
McDonald at (405) 522-3133.

PUBLIC HEARING:

A public hearing will be held to provide an additional means by which suggestions may be
offered on the content of the proposed rules. Time, Date and Place of the hearing are as follows:
February 12, 2008, 10:00 a.m. in the 4" floor hearing room at the Oklahoma Tax Commission, 2501
Lincoln Blvd., Oklahoma City, Oklahoma. In order to facilitate entry into the building, those
wishing to appear should contact Pat McDonald at (405) 522-3133 at least 24 hours prior to the
hearing date to complete their visitor pre-registration. Entry to the M.C. Connors’ building must
be made through the doors located on the east side of the building. In order to gain access to the
4" floor hearing room, attendees must register at the information desk in the lobby by presenting
a driver license or other photo identification. A name badge and floor access card will be issued
once registration is completed.

Time limitations may be imposed on oral presentations to ensure that all persons who have filed
written requests for placement on the docket will have an opportunity to speak.

REQUEST FOR COMMENTS FROM BUSINESS ENTITIES:

Although nothing in this rulemaking action has been determined to adversely impact small
business, the Oklahoma Tax Commission (OTC) requests that, pursuant to 75 O.S. § 303(B)(6),
business entities affected by these rules provide the OTC, within the comment period, in dollar
amounts, if possible, information on any increase in direct costs, such as fees, and indirect costs,
such as those associated with reporting, recordkeeping, equipment, construction, labor,
professional services, revenue loss, or other costs expected to be incurred by a particular entity
due to compliance with the proposed Rules.

COPIES OF PROPOSED RULES:

Interested persons may inspect proposed rules at the offices of the Oklahoma Tax
Commission, Tax Policy Division, 5th floor, M. C. Connors Building, 2501 North Lincoln
Boulevard, Oklahoma City, Oklahoma. Copies of proposed rules may be viewed online at
www.oktax.state.ok.us or obtained without charge from the Oklahoma Tax Commission, Tax
Policy and Research Division, 2501 North Lincoln Boulevard, Oklahoma City, Oklahoma



73194.
RULE IMPACT STATEMENT:
A Rule Impact Statement will be prepared and will be available for review from and after

January 17, 2008, from the same source listed above for obtaining copies of proposed rules.
CONTACT PERSON:

Lisa R. Haws, Agency Liaison. Phone: 405-522-5519; FAX: 405-522-0063; Email:
Ihaws@oktax.state.ok.us



SUBCHAPTER 3. RETURNS AND PAYMENTS

710:90-3-11. Income tax withholding for pass-through entities
(@ General provisions. Generally, any pass-through entity that makes a distribution to a non-
resident member is required to deduct and withhold Oklahoma income tax from distributions of
taxable income being made with respect to Oklahoma source income.
(b) Definitions. The following words and terms, when used in this Section, shall have the
following meaning, unless the context clearly indicates otherwise:
(1) ""Member'" means:
(A) A shareholder of an S-Corporation;
(B) A partner in a general partnership;
(C) A partner in a limited partnership;
(D) A partner in a limited liability partnership;
(E) A member of a limited liability company; or,
(F) A beneficiary of a trust.
(2) ""Non-resident™ means an individual who is not a resident of, or domiciled in, this state; a
business entity which does not have a commercial domicile in this state; or a trust which is not
organized in this state.
(3) ""Pass-through entity'* means:
(A) A corporation that is treated as an S-Corporation under the Internal Revenue Code;
(B) A general partnership;
(C) A limited partnership;
(D) A limited liability partnership;
(E) Atrust; or,
(F) A limited liability company that is not taxed as a corporation for federal income tax
purposes. [68 O.S. § 2385.29]
(4) "Pass-through entity' does not include an entity which is disregarded for income tax
purposes under the Internal Revenue Code.
(c) S-Corporations; general, limited, or limited liability partnerships; limited liability
companies. In the case of S-Corporations; general, limited, or limited liability partnerships; and
limited liability companies, withholding of five percent (5%) is required on the Oklahoma portion of
the taxable income distributed to each non-resident member. In the case of S-Corporations paying
the tax on behalf of non-resident shareholders (68 O.S. 8 2365) or partnerships filing composite
returns on behalf of non-resident partners, the non-resident members withholding can be claimed on
the return filed by the S-Corporation or the partnership.
(d) Trusts. For trusts, withholding of five percent (5%) is required on the Oklahoma portion of the
taxable income distributed to each beneficiary of the trust.
(e) Non-resident members not subject to withholding. The following persons and organizations
are not subject to required withholding by a pass-through entity:
(1) Persons, other than individuals, who are exempt from federal income tax;
(2) Organizations granted an exemption under Section 501(c)(3) of the Internal Revenue Code;
(3) Insurance companies subject to the Oklahoma Gross Premiums Tax and therefor exempt
from Oklahoma income tax pursuant to 68 O.S. § 2359(c); and
(4) Non-resident members who have submitted an affidavit (OTC Form OW-15) to the pass-
through entity and which pass-through entity has submitted the affidavit information on behalf of



the member to the Tax Commission. In the affidavit, the non-resident member agrees to be
subject to the personal jurisdiction of the Tax Commission in the courts of this state for the
purpose of determining and collecting any Oklahoma taxes, including estimated tax payments,
together with any related interest and penalties. See (k) of this Section for the procedure to be
followed in filing the affidavit.
(A)  For non-resident partners included in a composite partnership return under OAC
710:50-17-17 and filing OTC Form OW-15, the inclusion of the partners' income within the
composite partnership return will satisfy the requirements contained in the affidavit.
(B) For non-resident shareholders filing OTC Form OW-15, and electing not to file
Oklahoma income tax returns under 68 O.S. 8§ 2365, inclusion of the non-resident
shareholder's income in the Subchapter S corporate income tax return will satisfy the
requirements contained in the affidavit.
(C) For non-resident beneficiaries included in a trust return and filing OTC Form OW-
15, the inclusion of the beneficiary's income within the trust return will satisfy the
requirements contained in the affidavit.
(f) When pass-through entities are not required to withhold. Withholding is not required in the
following instances:

(1) When an entity is not required to file a federal income tax return, or properly elects out

of such duty;

(2) When a pass-through entity is making distributions of income not subject to Oklahoma

income tax;

(3) When a pass-through entity has withheld tax on royalty interest income pursuant to 68

0.S.82385.25 et seq.;

(4) When a pass-through entity is making distributions to another pass-through entity.

Provided however, the exception set out in this paragraph does not relieve the lower-tiered

pass-through entity from the duty to withhold on distributions it makes which are not

otherwise exempt;

(5) When a pass-through entity is a publicly traded partnership, as defined by Section

7704(b) of the Internal Revenue Code, and is treated as a partnership for purposes of the

Internal Revenue Code. Provided the publicly traded partnership has agreed to file an annual

information return reporting the name, address, taxpayer identification number, and other

information requested by the Tax Commission of each unit-holder with an income in the

state in excess of Five Hundred Dollars ($500.00); or,

(6) When a distribution made by a pass-through entity has been determined to be not subject

to the provisions of this Section by the Commission.
(g) Due dates for payment of pass-through entity withholding. Pass-through entities that
withhold income tax on distributions of taxable income to non-resident members are required to
remit the amount of tax withheld from each non-resident member on or before the due date of the
pass-through entity's income tax return, including extensions. Any pass-through entity that can
reasonably expect the total amount of income tax withheld from all non-resident members to exceed
Five Hundred Dollars ($500.00) for the taxable year must make quarterly estimated tax payments.
OTC Form OW-9-EW is to be used to remit the quarterly estimated tax payments. The required
estimated tax payments are due on or before the last day of the month after the end of the calendar
quarter and must be made in equal quarterly installments. The total of the required quarterly
estimated tax payments is the lesser of seventy percent (70%) of the withholding tax that must be
withheld for the current taxable year, or one hundred percent (100%) of the withholding tax withheld
for the previous taxable year. Any pass-through entity that can reasonably expect the total amount



of tax withheld from all non-resident members to be less than Five Hundred Dollars ($500.00) for
the taxable year may, at their option, make quarterly estimated tax payments.
(h) Required reports. The pass-through entity is required to provide non-resident members and the
Oklahoma Tax Commission an annual written statement showing the name of the pass-through
entity, to whom the distribution was paid, the amount of taxable income distributed, and the amount
of Oklahoma income tax withheld. Further, the statement must also furnish the non-resident
member's name, address, and social security number or Federal Employer Identification Number.
To accomplish this:
(1) Each pass-through entity must provide non-resident members with Oklahoma Tax
Commission Form 500-B, (OTC Form 500-B), on or before the due date of the pass-through
entity's income tax return, including extensions. Copies of OTC Form 500-Bs, along with
OTC Form 501, must be sent to the Oklahoma Tax Commission by the same date.
(2) Each pass-through entity must file with the Oklahoma Tax Commission the appropriate
income tax withholding return (OTC Form OW-9-C) on or before the due date of the pass-
through entity's income tax return, including extensions.
(3) Each non-resident member must enclose a copy of OTC Form 500-B to the Oklahoma
income tax return as verification for this withholding.
(i) Non-resident members entitled to credit, or refund, from Oklahoma income taxes paid.
Any non-resident member from whom an amount is withheld pursuant to the provisions of this
Section, and who files an Oklahoma income tax return is entitled to a credit for the amount withheld.
If the amount withheld is greater than the tax due, the non-resident member will be entitled to a
refund of the amount of the overpayment.
(j) Pass-through entities must register. Pass-through entities that make distributions subject to
Oklahoma withholding must register with the Oklahoma Tax Commission.
(k) Affidavit filing procedures. Non-resident members who elect to file an affidavit (OTC Form
OW-15) agreeing to be subject to the personal jurisdiction of the Tax Commission in the courts of
this state for the purpose of determining and collecting any Oklahoma taxes, including estimated tax
payments, and any related interest and penalties, must remit the affidavit to the appropriate pass-
through entity. The pass-through entity is to retain the affidavit and file the following information
with the Oklahoma Tax Commission by the due date of the required annual tax return of the pass-
through entity.
(1) Content. The name, address, and social security number or federal identification
number of the non-resident member having a signed OTC Form OW-15. All pass-through
entities are required to file the non-resident member affidavit information on a diskette or
CD with the Oklahoma Tax Commission - Audit Compliance Division.
(2) Format. The format for filing the diskette or CD will be in either a spreadsheet format
(i.e. Lotus 1-2-3 or Excel) or a database format (i.e. dbf or Access).
(3) Waiver. Pass-through entities may obtain a waiver from the diskette or CD filing
requirement if the pass-through entity can demonstrate that a hardship would result if it were
required to file on a diskette or CD. Direct waiver requests to the Oklahoma Tax
Commission - Augit Compliance Division.



OKLAHOMA TAX COMMISSION

Rule Impact Statement
CHAPTER 90 WITHHOLDING

RULE IMPACT STATEMENT: This statement is provided in conjunction with the following
rulemaking action(s):

(@)

(b.)
(c.)
(d)

()

(f)

(9.)

(h.)

(i.)

a)

(k.)

710:90-3-11. Income tax withholding for pass-through entities [AMENDED]

Purpose of the Proposed Rule: This rulemaking action is being undertaken to reflect recent
internal changes within the Tax Commission.

Classes Affected: All taxpayers are affected by these rule changes.

Persons Benefited: All taxpayers may benefit from these rule changes.

Probable Economic Impact:

1. On Affected Classes: The amendment is not expected to have any economic impact on
the affected classes separable or distinct from the underlying legislation which it implements.

2. On Political Subdivision: The amendment is not expected to adversely impact other
political subdivisions of the State.

3. FEees: The rule set out in this statement does not involve any administrative fees.

Probable Costs to the Agency: The promulgation of the rule should have no significant
revenue impact on the state and would create no cost to the agency.

Will the Rule Impact Political Subdivisions? No economic impact on, nor need for
cooperation from political subdivisions is anticipated.

Small Business Impact: After consideration with reference to Sections 303(A)(4) and
303(B)(6) of the APA, it is believed that the proposed rule will have no adverse impact upon
Small Business.

Alternative Methods and Costs of Compliance: There are no less costly or non-regulatory
methods of less intrusive methods for implementing the statutory amendments that necessitated
this proposed rule. No formalized compliance cost minimization measures have previously been
pursued.

Public Health/Safety/Environmental Concerns: The proposed rule is not anticipated to
have any affect whatsoever on the public health, safety, or the environment either beneficial or
otherwise.

Effect of Non-Implementation on Environment: No detrimental effect on the public
health, safety, or the environment will result if this rule amendment is not implemented.

Date: October 8, 2007 Date Modified:




(1) Prepared By: Lisa Haws Phone Number: 522-3133




